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Current Vopics. 
| ISTORY is making very rapidly these 
days. A few even a 
weeks, ago not many persons would have be- 
lieved that it would have been possible for 


months, few 


us to be involved so soon in a war with one 
of the powers of Europe — a decadent power, 
to be sure, but still one not to be wholly de- 
spised. Differ as men may and do with 
reference to the propriety of the war in which 
we are now engaged, and the possibility of a 
peaceful solution with honor having been 
easily within our reach, no one, let us hope, 
stands now in the attitude of opposing those 
measures of the government whereby the 
conflict is to be made short, sharp and de- 
cisive. The alacrity with which the whole 
country, north and south, east and west, has 
responded and is responding to the calls of 
the president, and the glorious work of the 
army and navy of the United States are not 
enly a proof of our unity and patriotism, but 
an- object lesson to the arrogant Spaniards 
and to the whole world. War, enormous as 
is its cost, and great as are its evils, unques- 
tionably, is not an unmixed evil, for it must 
be remembered that by means of war very 
many of the most cherished rights and privi- 
leges of mankind have been obtained and 
perpetuated. The rapid movement of events 
in and towards Cuba, the unhappy and now 
desolated isle, and the magnificent victory of 
our navy in Asiatic waters, resulting in the 
practical annihilation of the Spanish fleet and 
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the avenging of the Maine, give reason for 
the belief that the hostilities will not be pro- 
longed. That the results of the present war 
will be momentous in many respects no stu- 
dent of history or civilization for a moment 
doubts. 


The first opinion of Justice McKenna as a 
member of the Supreme Court of the United 
States turns out to be on the important ques- 
tion of the constitutionality of the Illinois 
law levying an indirectly progressive tax 
upon inheritances. The constitutionality of 
the law is upheld. ~According to the admis- 
sion of the Supreme Court of Illinois, the in- 
heritance tax creates six new and heretofore 
unknown classes of heirs and legatees, for no 
other purpose, apparently, than that of im- 
posing varying rates of taxation on inherited 
property. By the terms of the law lineal 
descendants are taxed at one rate, collateral 
heirs at another, while strangers to the blood 
are divided into three classes, the rate de- 
pending upon the amount of property inher- 
ited. It was contended, inter alia, by the 
appellants, that the constitutional require- 
ment of uniformity and equality in taxation 
could not be avoided by any such arbitrary 
and unreasonable classification. On the 
other hand, the supporters of the law con- 
tended that the tax is not upon property, but 
upon the privilege of succession, a privilege 
conferred by the legislature, and conse- 
quently subject to any conditions which the 
law-making body may see fit to impose. 
While the Constitution limits the power of 
the legislature in the taxation of persons and 
property, it does not forbid discrimination in 
the taxation of mere privileges. The full de- 
cision of the Supreme Court is not yet at 
hand, but according to newspaper reports it 
holds that the inheritance tax is not a tax on 
property, but a tax on succession; that the 
requirement of uniformity must be recon- 
ciled with the power of the State to classify 
persons and property, and that there is no 
precise application of the rule of reasonable- 
ness of classification. This being so, the leg- 
islature is the judge of what is 
While there are, it is true, sev- 


sole 
reasonable. 
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eral distinct classes provided for in the law, 
“ if the constituents of each class are affected 
alike the rule of equality is satisfied.” This 
is a direct endorsement of the view of the 
Illinois Supreme Court. The opinion of the 
Federal court quotes the significant remark 
of Justice Field, that “ hardship, impolicy or 
injustice is not necessarily an objection” to 
the constitutional validity of a law. The 
opinion is of such importance that we shall 
take occasion to refer to it more in detail so 
soon as the full text can be obtained. The 
court is understood to be unanimous. 


The growing tendency to look upon the 
infliction of the death penalty with disfavor, 
except in the most aggravated cases, is again 
demonstrated by the action of the Ohio legis- 
lature in the passage of a law which provides 
that a judge shall sentence a prisoner con- 
victed of murder in the first degree to im- 
prisonment for life when the jury shall add 
a recommendation to mercy. In other 
words, the question of the life or death of the 
accused is left entirely in the hands of the 
jury, for if it bring in a verdict of guilty with- 
out recommendation of mercy, the death 
penalty must be inflicted. This is somewhat 
in line with the action of the congress of the 
United States, something over a year ago, 
in the passage of an act whose purpose was 
to reduce the number of cases under the 
jurisdiction of the Federal courts in which 
the death penalty may be inflicted. Under 
this law, as was noted in last week’s issue, 
Bram, the mate of the barkentine Herbert 
Fuller, convicted a second time of the mur- 
der of the captain of that vessel, escaped the 
gallows through the jury’s recommendation 
to mercy. That popular sentiment in this 
country against capital punishment is rapidly 
growing cannot be denied, and whether 
wisely or not, legislatures are responding to 
this sentiment by the passage of laws in- 
tended to confine its infliction to that class of 
cases in which, according to the consensus 
of public opinion, only the infliction of the 
death penalty will answer the clear demands 
of justice. That this policy is much prefer- 
able to the entire abolition of the death pen- 





of the Martin Thorne stamp, for example, 
who are clearly beyond the pale of human 
sympathy, or of reformatory influences, 
should be “ removed” by the shortest and 
speediest route possible, so soon as their 
guilt shall have been clearly established. 


Skimmed milk is skimmed milk, after all. 
The Supreme Court of Pennsylvania has so 
decided. It will be remembered that some 
months ago a Mrs. Elizabeth Hufnal was 
convicted in the Quarter Sessions, Philadel- 
phia, of selling adulterated milk. An appeal 
was taken to the Superior Court, which sus- 
tained the conviction, and from that decision 
an appeal was taken to the Supreme Court, 
which has now reversed the lower court and 
discharged Mrs. Hufnal without bail. The 
appellant was indicted under the act of June 
26, 1895. P. L. 317, entitled “ An Act to pro- 
vide against the adulteration of food,” etc., 
and the offense charged was selling 
“skimmed milk,” from which the cream had 
been taken by the “ centrifugal or separator ” 
process. It was admitted that the milk sold 
by the appellant was produced by the so- 
called “separator” process, using a rapid 
rotary motion to separate the watery ingredi- 
ents from the cream, and also that it was sold 
under the name of skimmed milk, plainly so 
marked; and it was not charged that any 
other substance was mixed with it, but the 
Commonwealth claimed that by the centrifu- 
gal process a much larger proportion of the 
cream or butter fat, amounting practically to 
the whole of that component. was removed 
from the milk than by the ancient process of 
skimming with a paddle or dipper, and that 
therefore the milk was adulterated in a statu- 
tory sense by having a “ valuable or neces- 
sary constituent or ingredient wholly or in 
part abstracted from it.” This was the view 
taken at the Quarter Sessions and by the 
majority of the Superior Court. The Su- 
preme Court, however, holds that skimmed 
milk is not adulterated milk, and that when 
sold as such there is nothing legally or mor- 
ally wrong in the transaction. By “ skimmed 
milk ” is meant milk from which its natural 
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cream has been taken in whole or in part. 
The process is a mere incident, and the re- 
sult in the product is a difference only in the 
proportion of the cream or fatty constituents 
left in it—a difference of quality only, and 
not greater as appears than that in milk 
skimmed twice in the old-fashioned way with 
long intervals for settling. To the sugges- 
tion that the term “ separator milk ” should 
be used to designate the article which has 
been subjected to the centrifugal process, 
the court replies: “There may come a time 
when popular use will differentiate skimmed 
milk into ‘ separator’ and ‘ hand-skimmed,’ 
or similar terms of classification, but there 
is no such use now, and none can be adopted 
by anticipation for the construction of a 
penal statute.” 


The Hon. Robert G. Scherer, miscellane- 
ous court reporter, by grace of the favor of 
the powers that be, seems to have obeyed the 
behests of his political masters in voting, last 
week, to award the contract for the publica- 
tion of the Miscellaneous Reports for the 
term of five years to James B. Lyon & Co., 
at the price of $1.50 per volume, when there 
were at least two other bidders, equally re- 
sponsible and well equipped, who had offered 
to do the work at a lower price. A com- 
munication from the Hon. A. Bleecker 
Banks, of the firm of Banks & Bros., which 
is published elsewhere’in this issue, throws 
important light upon this question, eliminat- 
ing some of the fog of misstatement which 
has been purposely thrown around it. One 
of these misstatements relates to the price to 
be charged the judges, when it is a well- 
known fact that every judge in the State re- 
ceives these reports, as well as the Hun and 
the Court of Appeals reports, absolutely free 
of charge. It is also a fact well known to 
the profession and the public, that the Com- 
bined Official Series, which was started bv 
the firm of Banks & Bros., includes the Hun 
Reports, the contract for the publication of 
which is held by Banks & Bros., and has 
three years yet to run. The communication 
referred to shows that, compared with the 
bid of Banks & Bros., for which, it may be 





remarked, no claim is made that it was the 
lowest of those put in, the neat sum _ of 
$15,000 is the excess which the legal profes- 
sion will have to pay, over and above what 
would have been paid under the bid of 
Banks & Bros. Large as this amount is, it is 
insignificant when compared with the 
amount that would have been saved to the 
profession in case the contract had been 
awarded to the lowest bidder. 

Is the Hon. Robert G. Scherer proud of 
having cast the deciding vote which gave 
this contract to one of the highest instead of 
to the lowest bidder? Or does he apologeti- 
cally refer to the regretable necessity that 
compelled him to vote as he did? 

The awarding of the contract to Lyons, 
under such circumstances, may well be 
looked upon with suspicion, and it would 
seem that the whole matter presents a prom- 
ising subject for an investigation which will 
bring out the real facts of what few persons 
who are informed on the subject have any 
doubt is either a piece of political jobbery or 
a case of outrageous and unjustifiable favor- 
itism for which the profession will have to 
pay dearly during the next five years. 


The fact has already been noted in these 
columns that neither the United States nor 
Spain is a party to the article of the Declar- 
ation of Paris, according to which privateer- 
ing, or “ cruising with private armed vessels 
commissioned by the State,” was formerly 
sanctioned by the laws of every maritime 
nation as a legitimate means of destroying 
the commerce of the enemy, but like the con- 
fiscation of private property taken at sea, it 
is a relic of barbarous modes of warfare, and 
as between nearly all the countries of the 
world it has been abolished. It is a matter 
of well-known history that the United States 
was the first nation to move in the matter of 
its abolishment, Dr. Franklin having ob- 
tained the insertion in the treaty with Prussia 
in 1785 of a clause by which the two con- 
tracting powers agreed to grant no commis- 
sions to private armed vessels; but the clause 
was omitted from the renewed treaty of 
1799. The Solicitors’ Journal (London) re- 
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calls the fact that between 1823 and 1830 the | 
United States were in negotiation with Great | 
Britain, France and Russia to obtain a treaty | 


abolishing privateering, but these powers | 


were unwilling to enter into separate agree- 
ments, although they were in favor of a gen- 
eral agreement of the chief maritime powers 


to the same effect. Subsequently the attitude | 
oi this government was changed somewhat, | 
the idea being that privateering might be a | 
useful means of making up for the smallness | 


ot the regular navy in the event of a con- 
Thus it 
came about that the honor of taking the real 
initiative in the abolition of privateering lies 
with the original parties to the Declaration 
of Paris, including Great Britain, France and 
Prussia. All States except the 
United States, Spain and Mexico have since 
The 
fact is also recalled that the Declaration is 
only a compact between the signatories to it, 
and privateering is still possible, therefore, 
in a war between any of the signatories and 
one of these three 
war between any 
themselves. The 
the following: 


flict with a great European power. 


civilized 


become signatories to the Declaration. 


States, or of course in a 
of the excepted States 
Solicitors’ Journal adds 


“The above statement does not, however, 
represent fully the course taken by the 
United States with respect to the abolition 
of privateering by the Declaration of Paris. 
As a matter of policy they were, as already 
observed, in favor of preserving privateering, 
but they had the enlightenment to be willing 
to consent to its abolition provided an article 
was added prohibiting the capture of all pri- 
rate property at sea not contraband. The 
Powers generally were in favor of this 
amendment, but according to Wheaton (8th 
ed., p. 451), it was defeated in consequence 
of the opposition of Great Britain. This was 
in 1856, and in the following year the offer 
of the United States to accede to the Declar- 
ation of Paris on the proposed terms was 
withdrawn. the outbreak of the 
American Civil War an offer of uncon- 
ditional accession was made to the European 
Powers by President Lincoln, but the terms 
which Great Britain sought to impose in 


Upon 





favor of the belligerent rights of the Confed- 
eracy prevented this offer from becoming 
effectual. By the Constitution of the United 
States congress has power to grant letters of 
marque, and during the Civil War an act was 
wassed authorizing their issue by the Presi- 
dent; but in fact they were never issued } 
either side.” 

This is a fair statement, in the main, of the 
The United States 
have distinctly declared their intention not to 


status of privateering. 
resort to it in the present war. Spain, on thc 
other hand, as distinetly announces her inten- 
tion to have recourse to it whenever consi<- 
cred expedient, and, indeed, this seems to be 
her only hope of inflicting any serious dam- 
age upon the United States. For the present, 
however, she declares her purpose * to con- 
fine herself to organizing, with the vessels of 
the mercantile marine, a force of auxiliary 
cruisers, which will co-operate with the navy, 
according to the needs of the campaign, and 


” 


will be under naval control 


- ~ — 


Notes of Cases. 


Action for Separation — Wife's 
Fees — Husband's Liability. — In 

Gray, decided by the New York Supreme Court, 
Appellate Division, Second Department, April 26, 
1898, it was held that the wife’s attorney, in an 


Attorney s 
Naumer vy. 


action for a separation, can recover his fees -from 
the the was brought in 
cood faith and on reasonable grounds. The court 
(Cullen, J.) said in part: 


husband, where action 


It is conceded that under English law a solicitor 
who, in good faith and on probable cause, carries 
ou a wife’s divorce suit, can recover compensation. 
‘this doctrine, originally established in actions for 
separation, has been extended to suits for dissolu- 
(2 Bishop, Marr. and Div., sec. 
In this country the authorities are conflict- 
ing. Of them Mr. Bishop says “that they are in 


tion of marriage. 


973.) 


every form of conflict, resulting in nothing which 
and directs 
every practitioner to the decisions of his own 
State. The only authority in this State is Phillips 
vy Simmons (11 Abb. Pro. 287), when Mr. Justice 
Bonney, at Special Term, held that the action 
would not lie, on the authorities cited by him. I 
think a careful examination of the cases in this 
will show that while the action cannot 
be maintained in an action for divorce, it will lie 
ii an action for separation only, because that is 
brought for the support of the wife, for which the 


may be deemed an American doctrine,” 


country 
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18 Conn. 
417, the learned judge says: * Indeed, it cannot be 
seid truly that divorce, to the extent allowed by 
law, are matters of necessity; but rather of 
other 
The criticism on the laws 
this remark 
well founded, but it is by no means applicable to 
the laws of this State. 


husband is bound, as a necessary. In 


our 
privilege and favor.” In words, luxuries 
rether than necessaries. 
of Connecticut involved in may be 
(The court then discussed 
decisions: 15 Vt. 607; Wright's, 
Mass. 405; 133 Id. 503; 70 Ill. 254; 
2 Ind. 630; 78 Iowa, 467; 42 N. H. 478; 19 Penn. 
St. 340; 23 Kan. 340; 57 Ky. 514; 7 B. Mon. 458; 
6= Wis. 28 Id. 517; 69 N. W. Rep. [Neb.] 
847; 18 Conn. 417; 16 S. W. Rep. [Ark.]; 30 Ga. 
61; 50 Id. 94; 22 W. Va. 708; 62 Md. 422.) I think 
the the may 
fairly be said that the weight of American author 


the following 


Ohio, 120; 62 


329; 


irom collation of decided cases it 
ity is in favor of the maintenance of an action like 
present one. To it the plaintiff 


must show, affirmatively, that the suit was for the 


ihe succeed in 
protection and support of the wife, and the con- 
duct of the husband such as to render its institu- 
regular and The 
plaintiff to the 
divorce action alimony and counsel fees does not 


tion and prosecution proper. 


remedy afforded the obtain in 
preclude the maintenance of this suit. But such an 
(153 N. 
The rule (2 Bishop, Marr. and Div., sec 


allowance is conclusive of any recovery. 
Y. 620. 
973) that the solicitor, in addition to the amount 
ewarded him as counsel fees or expenses, can re 


cover of the husband such further sum as 


be properly chargeable between the solicitor and | 


his client, can searcely be adopted: here. 
judgment reversed. 

Flectric - 
Use One of Two Appliances. — In Stabenau vy. At 
lantic Avenue R. R. Company, decided by the New 
York Court of Appeals, April 22, 18908, it was held 
that an error in the exercise of judgment by a 
motorman in choosing one of two methods in 
stopping an electric car cannot be imputed to the 
company as negligence. The the 
Court of 


case came to 


plaintiff on verdict and from refusing a new trial. | 


It Was an action in negligence for personal inju- 


ries. Plaintiff, a girl seven years old, was standing 
at a traffic crossing of appellant’s road. and when 
the car, running at the ordinary speed in a rural 
district, was from 50 to 75 feet away she started to 
She tripped and fell. The 
motorman promptly applied the brake, and having 
the car well under control, stopped it before the 


tun over the track. 


length of the car passed the child, who had been 
struck by the car and thrown to the side of the 
rack, her leg and ankle injured. 

The court “ How the 
could have acted differently it is difficult to see. 


said in part: motorman 
No negligence was attributable to him because he 


cid not apply the brake before the child fell, for it 


would 


| cising an 


Railway — Negligence — Motorman — | 





wat then, for the first time, that the danger be- 
came apparent. (120 N. Y. 625.) It was essential 
to show the commission or omission of some act 
incumbent upon defendant's servant. Negligence 
cannot be predicated upon the use of the brake 
instead of the appliance used to govern the electri- 
cal motive power. It appears irom the evidence 
that a reversal of the power 
operates ‘to out the fuse,’ and 
The motorman testified to 
Whether 
the one or the other means provided for stopping 


sudden electrical 


sometimes blow 
lost. 


having heard of that happening often. 


then control is 


the car should have been adopted was a matter for 
the exercise of the motorman’s judgment, and, 
though newly employed, he was not shown to be 
For an error in its exercise the de- 
Even the 
failure to have exercised the best judgment would 


(135 N. Y. 


m:competent. 
fendant could not be held responsible. 


not have been evidence of negligence. 


76; 133 Id. 575.) Judgment reversed.” 


Judges — Liability for Judicial Acts. —In Blin- 
coc v. Head, decided by the Court of Appeals of 
Kentucky, in February, 1898 (44 S. W. R. 374), it 
was held that a police judge, whose court is one 
of special and limited jurisdiction, acts without 
jurisdiction in issuing an attachment without the 


| affidavit or bond required by the statute, and is 


hable to the defendant therefor, especially where 
he is both judge and clerk, and therefore acts also 
a: a ministerial officer. The court said in part: 

In the case at bar, not only was the court one 


| of inferior and limited jurisdiction, but it was exer- 


extraordinary 


statute prescribing the occasion and mode of its 


power, under a_ special 
enercise. Nothing in favor of jurisdiction is to be 
presumed, and a strict conformity with the statute 
granting the power must be shown; and, as the 
court, the writ, and 
are coram non judice 
The same author says upon this subject 


defendant was not before the 
all the proceedings under it, 
and void 


(page 73). And no court exercising a special and 


| limited power can so determine its right to take 
Appeals on appeal from judgment for | 


jurisdiction through that power, in a given case, 
as to preclude one not a party to the proceedings 
from questioning that right in a collateral inquiry; 
for as the validity and conclusiveness of the de- 
cision on that point must depend on the authority 
o* the court cannot be 


to make it, the decision 


cenclusive evidenve of that authority. This would 
be saying that the court had jurisdiction to decide 
because it had decided that it had jurisdiction.” 
And in Cooley, (pp. 416, 417), recently 
with approval in Glazar v. Hubbard 
({Ky.]. 42 S. W. 1114), it is said: “ A judge is not 
When he 
acts he must be clothed with jurisdiction; and act- 
ing’ without this, he is but the individual falsely 
assuming an authority he does not possess. The 


Torts 
quoted 


such at all times and for all purposes. 


, officer is judge in cases in which the law has em- 
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powered him to act, and in respect to persons law- 
fully brought before him; but he is not judge when 
he assumes to decide cases of a class which the 
law withholds from his cognizance, or cases be- 
tween persons who are not, either actually or con- 
structively, before him for the purpose. Neither is 
he exercising the judicial function when, being 
empowered to enter one judgment, or make one 
order, he enters or makes one wholly different in 
nature. When he does this he steps over the 
boundary of his judicial authority, and is as much 
out of the protectiecn of the law in respect to the 
particular act, as if he held no office at all. This 
is a general rule. * * * Most of the officers who 
exercise an inferior authority have no jurisdiction 
at all until certain preliminary action has been 
taken, which is particularly pointed out by statute; 
and neither in their case, nor in the case of the 
inferior courts, will any intendment of law be 
made in favor of jurisdiction when their action is 
called in question, but they must show by their 
written records that the circumstances existed 
which authorized them to act.” 

But in the case at bar the police judge was both 
a judicial and a ministerial officer. Having prac- 
tically the same jurisdiction as a justice of the 
peace, he was both judge and clerk; and in the is- 
suance of the order of attachment, whereby Blin- 
coe was prevented from collecting the wages due 
him, he was acting as clerk —a ministerial officer. 
And the record discloses that he undertook, in 
direct violation of the statute, to exercise a special 
and limited power, without the preliminary acts 
being performed which alone could give him 
authority to act. If the clerk of the Circuit Court 
were to issue an attachment under such circum- 
stances, without any affidavit being made or bond 
xecuted, can it be doubted that he would be liable 
for the injury which might result therefrom to the 
defendant in the attachment? In Connelly v. 
Woods (31 Kan. 359; 2 Pac. 773), the court held 
that the justice had the right to rely upon the 
truthfulness of the affidavit, and was not bound to 
know at his peril that the affidavit was true, and 
that the justice had jurisdiction to issue the order. 
“ But this jurisdiction, we think, was merely the 
jurisdiction of a ministerial officer, and not that of 
a judicial officer. * * *”" Speaking of minis- 
terial officers who exercise a quasi-judicial function 
as assessors, Judge Cooley says: * But where an 
officer is to proceed upon evidence in writing, and 
the statute points out what this evidence shall be, 
it intends that it shall be found of record in the 
proper office, and not that important public mat- 
ters shall be left to uncertain parol testimony. 
Even assuming that Head was acting judicially, 
and not ministerially, in issuing the order of at- 
tachment, “it is universally conceded that, when 
inferior courts or judicial officers act without juris- 
diction, the law can give them no _ protection 
whatever.” (Cooley, Torts, p. 419.) 


— 





THE GRADED INHERITANCE TAX. 


RACTICALLY, the same objections are urged 

against the inheritance tax provisions, passed 

by the legislatures of some of the States, as were 

urged, successfully too, against the legality of the 
income tax provisions of congress. 

Some eighteen States have adopted a law of 
some sort, imposing a tax upon inheritances. The 
moving sense of these laws, as in the case of the 
Income Tax Act of congress, is the elusiveness of 
personal property to the assessing officers, and the 
disinclination of large property holders to pay a 
proportionate tax. 

The same objection, want of uniformity in the 
imposition of the tax, argued so strongly and suc- 
cessfully against the constitutionality of the in- 
come tax, is now the key-note of the opposition 
to the inheritance tax. This absence of uniformity 
in the imposition of a tax, direct in character, is 
really the only sound objection in either case. 
The authorities are agreed, I think, that a direct 
tax should be apportioned uniformly, and, arguing 
along this line, the opposition to the Inheritance 
Tax laws claim that the dollar of one man should 
pay the same tax as the dollar of any other man of 
this commonwealth, no less and no more. Any 
discrimination would be a penalty and not a tax. 

In this country equality is demanded in all things, 
or at least this is the theory of the law, and the im- 
position of a tax should follow the same law. 

This is good were it true. The Constitution 
holds all men equal before the law of this land. 
But in the ebb and flow of time have we not grown 
away from this primitive idea of our fathers? 

In the growth of wealth and consequent class 
distinction, the system, political, industrial and 
social, which our father’s founded, has given way 
to new forces, new maxims and dogmas alien and 
hostile, in a sense, to those in vogue a century ago. 

One who started out into the thoroughfares of 
ou: busy life of to-day with the primitive ideas of the 
equality of men, possessed by the founders of this 
nation, would undergo an awakening much as did 
poor Rip Van Winkle. 

Looking backward from the vantage-ground of 
the new century Bellamy sees in his new book, 
* Equality,” the real social inequality of these lat- 
ter years of the present century. 

A short passage from this book may be par- 
doned, I think, because it “ hits off’ the business 
situation so aptly. This extract is taken from the 
conversation of the characters Julian and Edith 
Leete. Julian is attempting to explain why the 
people's rights were given over to trusts and mo- 
nopolies: 

“Tt was in the name of individual liberty, indus- 
trial freedom, and individual initiative that the 
economic government of the country was surren- 
dered to the capitalists.” 





* Do you mean that a form of government which 
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seems to have been most irresponsible and des- 
potic possible was defended in 
liberty? ” 

“ Certainly; the liberty of economic initiative by 
the individual.” 

“ But, did you not just tell me that economic 
initiative and business opportunity in your day 
were practically monopolized by the capitalists 
themselves? ” 

“ Certainly. It was admitted that there was no 
opening for any but capitalists in business, and it 
was rapidly becoming so that only the greatest of 
the capitalists themselves had any power of initia- 
tive.” 

“And yet you say that the reason given for 
abandoning industry to capitalistic government 
was the promotion of industrial freedom and indi- 
vidual initiative among the people at large.” 

“ Certainly. The people were taught that they 
would individually enjoy greater liberty and free- 
dom of action in industrial matters under domin- 
ion of the capitalistic class than if they collectively 
conducted the industrial system for their own 
benefit; that the capitalists would, moreover, look 
out for their welfare more wisely and kindly than 
they could possibly do it themselves, so that they 
would be able to provide for themselves more 
bountifully out of such portion of their product as 
the capitalists might be disposed to give them, 
than they possibly could do if they became their 
own employers and divided the whole product 
among themselves.” 


the name of 


* But that was mere mockery; it was adding in- 
sult to injury.” 

“Tt sounds so, doesn’t it? But I assure you it 
was considered the soundest sort of political econ- 
omy in my time. Those who questioned it were 
set down as dangerous visionists.” 

The above is a pen picture, pointedly sarcastic, 
of the present phase of ancient constitutional 
equality. But what is this equality? The theory 
of the law, nothing more. In fact there is no such 
condition. Men are not born equal, nor do they 
live upon equal footing in this country nor any 
other. Men do not meet upon equal terms any- 
where, not even in the church. Certainly not in 
the busy marts of trade. Does anyone doubt this 
statement? If so, look into the church manage- 
ment. Go into the big churches of the big cities, 
listen to the sermon exhorting the members tu 
humbleness and brotherly love and then look 
around for either one or the other. You will find 
little of either, except it be the class spirit. Social 
conditions fix the line of demarkation. There is 
something about equality odious to wealth. 

In the courts are men equal? Here they should 
be if anywhere. It would be useless to urge to 
lawyers of experience with men and their affairs, 
in court or out of court, this theory of equality. 
Your lawyer of experience knows of cases which 








are a direct contradiction to the claim of equality 
before the law. 

To be sure, a man can scarcely be deprived of a 
constitutional right, in any court, by open acts of 
hostility. It is the insidious force of ‘ influence ” 
which subverts the constitutional right of equalty. 

Like other lawyers of some experience the 
writer of this paper has felt in his own experience 
in court what this “influence” means, and has 
known of cases where the theory of the law con- 
cerning equality did not hold good. As a rule, in 
ccurt or out, money is the “ influence,” whether 
actually used to corrupt, or only to overawe, which 
tips the scales. There is some counter-balance in 
the jury system, but not much. 

As a remarkable instance, worthy of record, is 
the fact that in the matter of a tax assessment is 
the only place where wealth pleads to be placed 
on an equality with poverty, and only here when 
its secret hiding places are discovered. 

The comptroller of the treasury of the State of 
New York proportionately the richest of all the 
States in personalty, makes the showing that the 
assessed percentage of personal property in this 
State is lower than any other wealthy State in the 
Union. How is this for equality before the law? 
The assessed personal property of New York for 
1896 was $539,863,305, and of this only $148,473,150 
over and above banking and trust company cap- 
ital, paid taxes. Think of this in a State number- 
ing its millionaires by the score, and with its 
great manufacturing and transportation cencerns. 
What lovers of equality these millionaires must be, 
yet what “artful dodgers.” And again the comp- 
troller says, forty years earlier, or in the year 
1857, $61,000,000 more of personal property paid 
taxes than in the year 1806! 

Speaking of the estates of deceased persons in 
that State, Mr. Roberts, the comptroller, gives a 
table showing that out of 107 estates selected at 
random in his office, 34 of these, ranging from 
$54,500 to $3,319,500, were assessed the year before 
death of the owner absolutely nothing. 

How would this statement compare with the 
assessment of the poor man’s humble home worth 
perhaps $1,000 or $1,500. 

Mr. Robert’s experience with these “ artful 
dodgers,” who plead so hard (through Gov. Black) 
for equality before the law, led him to propose 
the amendments to the Inheritance Tax Law of 
New York State, and it is a good law, although 
Gov. Black, with his keen sense of justice as be- 
tween man and man, saw fit to veto it. 

Referring again to the 107 estates tabulated by 
the comptroller we find that they represented in the 
aggregate $215,132,366 and yet they had paid‘taxes 
on but $3,819,412, not quite 2% of the real valu- 
ation. Such a table is both interesting and in- 
structive and should have furnished Gov. Black a 
good deal of food for reflection. 
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At any rate such facts go to prove the present 
system unequal and unjust, nay monstrous. 

Would not a system like that proposed by the 
inheritance tax of the comptroller of New York 
serve to bring about a more just apportionment of 
tax? If, as Gov. Black puts it, “* there is mo reason 
why one man’s dollar should pay more than an- 
other man’s,” then there is also no reason why one 
man should be taxed upon all the property he has 
got in the world and another man should not. 
And yet this condition of things in New York 
State was well known to the governor of the State 
when he penned his veto. How could it have been 
otherwise? The proposed graded inheritance tax 
amendment clauses would have served to even up 
this gross inequality at any rate. 

The comptroller finds, from figures and fair in- 
ferences, that there is some five billions of personal 
property in the State which does not pay a tax, 
and which, according to every fair and just prin- 
ciple, should be placed on the same terms of equal- 
ity with the poor man’s dollar. 

There is no such equality about this as con- 
templated by the founders of this nation. It is 
not in accordance with the principle of public 
policy. 

Far better in line with public policy would be 
the graduated progressive inheritance tax on per- 
sonal property, which at any rate is in accordance 
with the economic science of the present day, and 
the policy of this government as one of the people, 
and for the welfare of the people. There is some- 
thing in the idea that those who are blessed so 
mvch with wealth should bear most of the burden; 
that it is nearer a just condition of social govern- 
ment to require that those most able should bear 
the heaviest burden; that to impose 5% of a tax 
upon a person owning a little home and support- 
ing a family, and only 
wealthy man, is not just. 


5% on his neighbor, a 
Certainly not when the 
man of wealth hides a portion thereof so as to 
evade the law. So 10% taken from an income of 
$500 might deprive a family of the necessaries of 
life. But taken from an income of $10,000 or 
$50,000, it would, perhaps, not even curtail luxu- 
ries. Therefore, upon the broad ground of public 
policy the smaller income, which only insures to 
the recipient the actual needs to a living, should 
be exempt; and if exempted, is it any injustice to 
the recipient of the larger income? Again, upon 
broad grounds of public weal, the State must see 
to it that the humblest citizen thereof is encour- 


aged and protected in his efforts to honestly get a 


living for himself and those dependent upon him 
It is an old saying, often repeated, that * the world 
owes no man a living.” This will not hold good 
when asserted of the State. There is a constant 
repudiation of such a proposition in the action of 
the State. It is the policy of good government to 
encourage and protect its citizens of all classes, 





and not to permit one class to dominate over any 
other. Legislation should be directed towards 
anieliorating the condition of the lowest in the 
secial scale, so as to obtain a higher average o/ all 
serts and conditions. 

The governor of New York suggests that the 
right of suffrage is carried too far in this country. 
Perhaps he would impose a property qualification 
on voters. 

Then he says: “ Legislatures, depending upon 
popular vote, are changing every year, and are 
seldom too conservative. If we are wise we shall 
adhere to the rule that a man who passes a law 
must abide by it himself.” The legislature is the 
law-making part of the machinery of government. 
It is made up of the representatives of the people, 
sworn to support the laws and to faithfully fulfil 
the duties imposed by such a trust. It is the popu 
lac form of government, and if the laws passed by 
the legislative body of representatives of the whole 
people are not always just and wise, it is largely 
on account of errors of judgment. Present-day 
conditions have perhaps tended to make legisla- 
tures less conservative than formerly, especially in 
dealing with unscrupulous wealth and corporate 
aggression. There are grave responsibilities im- 
posed upon the legislator of to-day not felt by 
those legislators of a generation ago. To-day he 
is not only called upon to give his attention and 
mind to the making of needed laws for the gov- 
ernment of the people, but he must stand face to 
face with the corrupting influences brought to bear 
to warp his judgment and to bribe his action. 

\s a clincher to his argument against the legal- 
ity of the proposed New York law the governor 
of that State says: 

* There is no State which has hitherto attracted 
so many of the rich and progressive of other 
States as the State of New York. Millions of 
money are brought here every year from every 
State in the Union to remain permanently, and 
this increase of money and of most desirable citi- 
zens should not be retarded by the adoption of an 
unwise and unjust policy. I believe that every 
dellar should pay its equal share of the burdens 
ot government, and if the laws now existing do not 
reach that end they should be amended and then 
enforced.” 

The governor's suggestion of the inefficiency of 
the present law to “reach that end” shows a 
knowledge of the wrong practiced in the matter 
of assessment of property. But the difficulty could 
not be obviated by amendment of the present law 
because it would still be inadequate to reach the 
secret places where personalty is kept, or to make 
those who possess it more honest. It needs some 
such statutory enactment as an Inheritance Tax 
Law which is adequate to discover the whereabouts 
of this wealth and subject it to its proportionate 


ax. Such a law is progressive and justified by all 
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right ideas of the boasted equality of the Constitu- 
tion, and the “ ability’ theory of tax assessment 
is surely the correct one. That is that taxes should 
be distributed somewhat according to men’s ability 
to pay them. 

Upon the question of the constitutionality of 
such laws several of the States have already passed. 
It now remains, perhaps, for such questions to be 
reviewed by the highest authority in the land, 
under the terms of the fourteenth amendment to 
the Federal Constitution. It is difficult to say just 
what will be the fate of this progressive idea of 
taxation when brought up before the highest tri- 
bunal of justice in the land. Will it go the way 
of the Income Tax Act? or will this court, since 
the fire of adverse criticism upon its action in the 
Income Tax cases, because of the uncertainty of 
its position in interpreting constitutional provi- 
sions, indicated in its almost equal division and the 
change of heart of one member thereof in time to 
cause this result, take a different view? 

So far as the States are concerned these laws 
will be generally sustained 
questions by the courts. 


upon constitutiona’ 

The Supreme Court of Illinois has in a recent 
cvse upheld the graded Inheritance Tax Law, giv 
ing it as the opinion of the court that there is no 
infringement on the constitutional rule of uniform- 


ity in taxation. ‘ The class on which a tax is thus 


levied is general, uniform, and pertains to all spe- 


cies of property included within that class. A tax 
which affects the property within a specific class 
is uniform as to the class, and there is no pro- 
vision of the Constitution which precludes legis- 
lative action from that 
particular class.” 


assessing a tax on 

The Illinois law fixes a rate of 1% on all estates 
of $20,000 and over to direct heirs. The tax on 
estates passing to collateral heirs is graded as fol- 
lows: Estates of $500 or less, exempt; $10,000 or 
less, 3%; over this to $20,000, 4%; $20,000 to 
$50,000, 5%; $50,000 and over 6%. 

The Illinois court holds that the rule of descent 
and the right to devise being created by act of the 
legislature, the same power has the right to “ im- 
pese conditions upon the right of succession to the 
ownership of property to which there has ceased 
t>» be an owner because of death, and the owner- 
ship of which the State then provides for by the 
law of descent or devise.” And further: “ The im- 
position of this condition or burden is not a tax 
on the property, but on the right of succession. 
Tce deny the power of the legislature to impose 
conditions of burdens on the right to devise and 
to inherit is to deny the right of the State to 
regulate the administration of a decedent's estate.” 
Whether or not the reasoning of the Illinois court 
is sound, the conclusion upon the constitutionality 
of such laws is wholesome and right anyway. 

The Supreme Court of California in the matter 





of Wilmerding’s estate (49 Pac. Rep. 181) has 
upheld the Collateral Inheritance Law of taxation 
of that State (St. 1893, p. 193). The law of Cali- 
fornia exempts estates of $500 and under, and ex- 
empts also estates going to brothers and sisters of 
deceased. 

The Montana court has sustained the Inheri- 
tance Tax Law upon constitutional grounds. This 
law imposes a tax of 5% on bequests to any bene- 
ficiary, not a relative, where the estate amounts to 
over $100. On estates directly inherited, where 
the value is over $7,500, is 1%. 

Percy L. Epwarps. 

Owosso, Mic. 


SCALES IN STREET -— LICENSE —RE- 
MOVAL— DAMAGES 


INDIANA APPELLATE CounrT. 
City or Tei City et AL. v. HENRY BIELEFELD. 
Opinion filed April 8, 1808. 

1 A city has no power to authorize the construc- 
tion of a platform scale for weighing loaded 
wagons in a public street within the city. 

Persons dealing with a municipal corporation 
are charged with notice of its limited powers. 
Where a built in a street under a 
license from the common council, for which 
a valuable consideration was paid, the builder 
acquired no legal right to maintain the scale, 
and is not entitled to damages for its removal 
in a proper manner by the city marshal and 

street commissioner. 


scale was 


Appeal from Circuit Court for Perry county. 
Edward Gough, judge. 

Reversed. 

Patrick & Minor for appellant; W. A. Land for 
appellee. 

HeEnN_LEy, J. — Appellee began this action against 
appellants, the city of Tell City, Fred Fruchwald, 
marshal of the city of Tell City, and Jacob Froe- 
lick, street commissioner of the city of Tell City, 
by a complaint in one paragraph, in which the fol- 
lowing facts are stated: That in the year 1887 the 
city of Teil City granted to appellee a license, for 
a valuable consideration, to construct, erect and 
put down Fairbank scales on the west side of 
Ninth street, between Mozart and Jefferson streets, 
in said.city, which scales were to be used by ap- 
pcllee for public and private purposes; that in pur- 
svance of the license granted as aforesaid appellee 
dic construct and erect scales at the aforesaid point 
in the streets of said city, at an expense to him of 
$260; that the license to appellee to so erect such 
scales at said point was duly ordered and entered 
of record at a regular meeting of the city council 
of said city, and appellee in good faith constructed 
and maintained said scales in good order and re- 
pair, at his own expense, from the year 1887 until 
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the roth of April, 1895, when the marshal and 
street commissioner of said city, under the orders 
and direction of said city, and against the protest 
and objection of the appellee, took down and re- 
moved said scales over the protest and objection 
of appellee, and without paying or offering to pay 
appellee therefor, and that by reason of the acts 
atoresaid appellee has suffered damages in the 
sum of $5,000. A demurrer to the complaint, for 
want of sufficient facts, was overruled. The ap- 
pellant answered in four paragraphs — first, the 
general denial; the second, third and fourth were 
special pleas in bar. To this answer a demurrer 
in the following language was addressed: “ The 
plaintiff demurs to defendant’s answer, for the 
reason that said answer does not state facts suffi- 
cient to constitute a good answer to plaintiff's 
complaint.” 

There was a trial by the court, and judgment 
for appellee in the sum of $265. 

I: is contended by counsel for appellant that 
the lower court erred in overruling the demurrer 
to the complaint. Appellant's contention must be 
sustained. A city has no power to authorize the 
construction of anything upon the public high- 
ways within the sity which, when constructed, will 
permanently interfere with the enjoyment of the 
rights of either the public or private person. 
(Pettis v. Johnson, 96 Ind. 139; Adams v. Ohio 
Falls Car Co., 131 Ind. 375.) 

Public streets are public highways, and include 
within their width the sidewalks. Public highways 
are the property of the public, and belong to the 
public from side to side, and from end to end. 
(State v. Budetta, 73 Ind. 185.) 

A municipal corporation is a corporation of lim- 
ited powers, and persons dealing with such cor- 
porations must take notice of the limitations the 
law imposes upon them. 

The case of the City of Richmond v. Smith (148 
Ind. 294) we think decisive of the question in- 
volved in the case at bar. In the last-named case 
it was held by the Supreme Court that under Sec. 
3541, Burns’ Rev., 1894, which gives to cities the 
power to establish and regulate public markets, 
the city did not have the right to establish such 
markets in the streets of the city. The Supreme 
Court in that case, speaking by Howard, J., say: 
“ The streets are primarily for the use of the trav- 
cling public. Certain other uses in which the 
public and the abutting property owners are inter- 
ested are allowed, but only in such manner and to 
such extent as may not appreciably impede the 
use for public travel. Such are those for sewers 
gas and water pipes, also telegraph and telephone 
lines. Provision, too, is made for shade trees 
along the curb and between the roadway and the 
sidewalks. No right, however, as we think, could 
be exercised by a city for such an occupancy as 
that which was here attempted.” 





“Tt is true that under clauses 11, 29 and 33 of 
Sec. 3541, Burns’ Rev. S., 1894, cities have power 
to establish and regulate public markets. But this 
can give no right to establish such markets in the 
streets of the city.” 

Also, see Sims v. City of Frankfort (79 Ind. 447). 

Subdivision 31 of said Sec. 3541, Burns’ Rev. S., 
1894, which gives to cities the right to regulate the 
selling, weighing and measuring of hay, wood, 
coal and other articles, could under no circum- 
stances be held to extend to a city the right to 
obstruct a street by the establishment of scales 
thereon, nor could it confer the right upon the 
city to license any one to place any obstruction on 
the highways of the city. 

Appellee having no legal right to erect the 
scales in appellant’s streets, the removal of the 
same by appellant, if done in a proper and careful 
manner, cannot be complained of. (City of In 
dianapolis v. Miller, 27 Ind. 394; Emerson v. Bab- 
cock, 66 Iowa, 257; Cheek v. City of Aurora, 92 
Ind. 107.) 

The demurrer to the complaint ought to have 
been sustained, and for this error the cause will 
have to be reversed. It is further urged by appel 
lant that the lower court erred in sustaining the 
demurrer to appellant’s answer. This demurrer 
was addressed jointly to all four paragraphs of 
appellant’s answer. If either was good, the ruling 
of the lower court would be erroneous. It was 
also error to sustain the demurrer because it pre- 
scnted no question to the court, and did not raise 
the question of the sufficiency of any one or all of 
the paragraphs of answer. 

We have heretofore in the opinion set out the 
language of the demurrer to the answer of appel- 
lant. Our Supreme Court have held that such a 
dcmurrer was so defective as to present no ques- 
tion to the court. (Thomas v. Goodwine, 88 Ind. 
458; Pine Civil Tp. v. Auber, 83 Ind. 121.) 

Reversed, with instructions to the lower court to 
sustain the demurrer to the complaint. 


NO LAW FOR FOOLS. 

HE common belief that the law will cast a 
special protection around the weak and feeble 
gets rudely shattered by the recent decision in 
United States v. Fay (83 Fed. Rep. 839). which 
holds that only persons of ordinary. prudence are 
within the protection of U. S. Rev. Stat., § 5480, 
against schemes to defraud by use of the mails. 
The court held that a scheme by which a man was 
led to pay $50 for the use of an alleged superhuman 
power to discover a treasure hid in his field was 
not a “scheme to defraud” because it was “ not 
reasonably adapted to deceive persons of ordinary 
prudence.” This decision would allow the safe 
use of the mails by all sharks looking for gud- 
geons. It seems not only against reason, but 
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against the authority of United States v. Reed (42 
Fed. Rep. 134), in which the court condemned a 
similar scheme to get money by professing to ex- 
ercise a mysterious power to answer sealed letters 
addressed to spirits. Those who do not have ordi- 
nary prudence are the people for whom the statute 
is needed. — Case and Comment. 


LIFE INSURANCE—PAYMENT OF PRE- 
MIUM BY WIFE OUT OF HUSBAND'S 
MONEY WITHOUT HIS KNOWLEDGE — 
RECOVERY. 


Court oF APPEALS OF KENTUCKY. 
METROPOLITAN LiFE INs. Co. v. MONAHON. 


Where the wife, without her husband’s knowledge 
or consent, has insured his life, and used his 
money for the payment of premiums, he may 
recover it back from the company. 

But the testimony of the husband that his wife had 
no income, and never earned money, does not 
justify a conclusion that she had no money of 
her own, nor sustain a judgment against the 
company. 


Wright & Anderson, for Appellant. 
Hawkins & Hawkins, for Appellee. 


PAYNTER, J. — The appellee, Michael Monahon, 
sought to recover of the appellant, the Metropoli- 
tan Insurance Company, $144.70, which he alleged 
had been paid by his wife in premiums on a cer- 
tain policy which had been issued by the company 
on his life for the benefit of his wife. He con- 
tends that the policy was issued without his knowl- 
edge or consent; that the premiums were paid 
without his knowledge or consent; that he never 
made application for such policy of insurance; 
that he was never examined by any physician with 
a view of making such application. He alleges 
that his wife paid the premiums with his money. 
The answer does not deny the premiums were 
paid, but it denies that they were paid without the 
knowledge or consent of plaintiff, or with his 
money. The testimony conduces to prove that the 
policy of insurance was procured without the con- 
sent or knowledge of the appellee. If the wife, 
under such circumstances, used the money of her 
husband to pay the premiums on the policy, then 
the husband was entitled to recover from the com- 
pany the sums so paid. 

It is certainly against public policy for one to 
procure a policy of insurance on the life of another 
without such one’s knowledge or consent. The 
wife has an insurable interest in the life of the hus- 
band; yet she could not obtain insurance upon his 
life without his knowledge and consent. Neither 
should the husband be allowed to procure a policy 
of insurance on the life of the wife without her 
knowledge and consent. If such practice were in- 





dulged, it might be a fruitful source of crime. The 
burden was upon the plaintiff to show that it was 
his money that was used in the payment of the 
premiums. The court seems to have properly in- 
structed the jury. The question is whether the 
plaintiff established the fact that it was his money 
which the wife used in making the payments. He - 
was the only witness introduced who attempted to 
show that the money with which these payments 
were made belonged to him. All he said with refer- 
ence to that matter is as follows: “‘ My wife had 
no income, and never earned any money.” The 
jury was not authorized to conclude from that tes- 
timony that it was the husband’s money with which 
the premiums were paid. She may not have had 
an income, and may never have earned any money; 
still she may have had money which she could have 
used for the purpose of making the payments. 
There are various ways by which she could have 
acquired money with which these payments could 
have been made. We think the plaintiff wholly 
failed to prove that it was his money with which 
the wife paid the premiums. Wherefore the judg- 
ment is reversed, with directions that a new trial 
be granted appellant and for proceedings consist- 
ent with this opinion. 


INSURABLE INTEREST. 


HE question of insurable interest has received 
divergent interpretations in the courts of the 
United States in such a way that there are now 
existing two bodies of doctrine exactly opposed to 
each other, and I do not think that this fact has 
been sufficiently brought out in this discussion. 
The Court of Appeals of the State of New York 
holds one doctrine. The Supreme Court of the 
United States holds another doctrine. Each of 
these courts is supreme in its own jurisdiction. 
The majority of the State courts have of late years 
followed the Supreme Court of the United States, 
though some have followed the Court of Appeals 
of the State of New York. And the exact point 
of divergence is this, that in the State of New 
York an assignment once made is absolute. It is 
exactly the same as in England. The policy be- 
comes the absolute property of the assignee. A 
policy may be bought and sold. Under the decis- 
ion of the Supreme Court of the United States, in 
the case of Warnock v. Davis, which has been fol- 
lowed in various cases elsewhere, a policy of in- 
surance can only be assigned for a value or to a 
person holding an insurable interest, and when 
that insurable interest ceases or is reduced, the 
policy money will go, so far as it can go equitably, 
to the assignee; the remainder may be claimed 
from the assignee by the representative of the in- 
sured. We have in this country, as I think, made 
a step towards a higher plane of civilization in this 
respect. The decision of the Supreme Court seems 
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to me as great a step in advance in one way as the 
Gambling Act in England was in another. It has 
prevented the sale of policies outright. It has 
given the value of the policy, so far as the as- 
signee is unable to show an insurable interest, to 
the family of the insured, where it belongs. — 
. Emory McClintock. 


FALSE TEETH IN EVIDENCE. 


T is often difficult under existing circumstances 
to hale witmesses into court. They are too 
often unwilling, for one reason or another, to 
answer the summons to public duty by forwarding 
the cause of justice through testifying to the truth. 
It may be inconvenient for them to attend court, 
or some interest prompts them to hold their peace. 
But an incident in a local court in Washington 
adds new terrors to the law. In a case involving 
the use of a certain process in dentistry, a witness, 
to illustrate a technical point in his testimony, 
drew from his mouth his set of artificial molars. 
Counsel objected to the admission of this testi- 
mony, but the court overruled the objecton. Then 
it was that counsel took a cruel revenge. “ If 
these teeth are to be admitted as evidence, your 
honor,” he said, “I move that they be taken into 
custody by the deputy marshal.” 

The horrified witness turned pale. Helpless — 
and toothless —he beheld that useful adjunct to 
his anatomy, that necessity to mastication, that 
preliminary to digestion, rudely borne away by an 
officer of the court. His jaw fell as his teeth went. 
His mumbled protests were of no avail. In de- 
spair he was forced to wait until the court ad- 
journed, when, in a sudden access of pity, the 
court mercifully ordered the exhibit of evidence 
to be taken from the safe, in which it had been 
locked, and restored to the place whence it came — 
upon the solemn promise of the witness that he 
would return to the trial the next day — and bring 
the exhibit with him. 

Constructively, those teeth are in the possession 
of the court. Actually, they are permitted to per- 
form their duties of mastication. It is a question 
whether the witness has not cause for action to 
compel the court to pay for the food which he eats 
with the court’s teeth. — N. Y. Mail and Express. 


TOO’ MUCH! LAW. 

HE impression is rapidly gaining ground that 
there is too much law. So great is the in- 
crease in our statute and court law that lawyers 
cannot even find storage room for the books in 
which the law is contained, let alone read and 

expound it. : 
The legislatures seem anxious to keep pace with 
the courts in adding to and increasing the law. 
There are 133 members in the Michigan legislature. 


Every member is expected to, and expects to pass 
at least one bill, and some of them several. The 
members measure the value of their services to the 
State by the amount of legislation they succeed 
in getting on the statute books, and they believe 
this fact strengthens them with their constituents, 
But legislate they must. They are elected and 
paid for that purpose. As a consequence there is 
legislation on almost every conceivable subject, 
“from regulating the height of a woman’s bonnet 
to casting a crumb of bread to the sparrow.” 

The legislature sits now about four months, 
making laws for the people to study, and lawyers 
to digest and expound the other eight. 

The increase in the statute law of this State is 
surprising. We are informed that about fifty per 
cent. of the jaws enacted at each session are new 
ones. In the early or formative period of the 
State a large amount of legislation might have 
been expected, but, strange to say, there was not 
so much then. By reason of the desire of each 
legislator to succeed in getting something on the 
statute books, they teem with unnecessary and ill- 
advised legislation. 

But the increase in the court-made law is even 
greater than that of the statute law. Every judicial 
utterance of the judges is being carefully pre- 
served and printed, and, to a greater or less ex- 
tent, becomes law. It is printed and preserved, 
even if it is not law, and the work of distinguish- 
ing, sifting and harmonizing is becoming a task 
almost too great for human endurance. This in- 
crease in our statute and court law can have but 
one effect, viz., disrespect for all law. And, as a 
recent writer says, “in time the courts themselves, 
out of respect for reason and equity, will be com- 
pelled to reverse the maxim that ‘ignorance of 
the law is no excuse.’” — Michigan Law Journal. 


GAhat the Law Decides. 


A devise in trust for a place of worship for the 
Salvation Army, which is unincorporated, is held 
invalid in Lane v. Eaton ({Minn.], 38 L. R. A. 
669), unless the local organization shall become in- 
conporated within a reasonable time. 

A bequest in trust to purchase a lot and build a 
chapel to be used forever as a place of worship 
under the auspices of the Roman Catholic Church 
is held, in Teela v. Bishop of Derry ([{Mass.], 38 
L. R. A. 629), to be for a public charitable use; 
but where the punpose failed because the people of 
the place were diminishing in number, and were 
too poor to support the chapel, it could not be 
diverted by the cy prés doctrine to repair a neigh- 
boring parish church, or for a parish house, or for 
any other parish purpose. 

A statute requiring railroads and transportation 





' companies to turn over to storage companies or 
' ° 
public warehousemen all property not called for by 
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the consignees within twenty days after notice of 
its arrival is held, in State v. Chicago, M. & St. 
P. R. Co. ([Minn.], 38 L. R. A. 672), to be uncon- 
stitutional, because it is not necessary to promote 
the public welfare, and would impose an unreason- 
able burden upon carriers and an effectual way to 
absorb the property with unnecessary costs and 
charges. 

The business of a hawker or peddler is so far a 
legitimate and moral business that it is held, in 
State, Luria, v. Wagener ([/Minn.], 38 L. R. A. 
677), that the legislature can regulate it only for 
the purpose of preventing it from becoming a 
nuisance, and that a statute regulating the busi- 
ness is not valid when it exempts manufacturers, 
mechanics, nurserymen, farmers and butchers sell- 
ing their own manufactured articles or products, 
as such a distinction is arbitrary. 


Legal Laughs. 


It not infrequently happens that humor is better 
than argument, even in the court-room, and it is 
au invariably keen weapon with which to puncture 
an inflated opponent. The following actual occur- 
rence, vouched for by an Alabama correspondent 
of Law Notes, is a case in point: 

An Alabama lawyer, well known as a genial and 
versatile man among his fellows at the bar, was 
recently engaged in the trial of a case in a Georgia 
city. The opposing counsel was a good attorney, 
who possessed a very thick and heavy head of 
hair, about two inches deep upon the top of his 
occipital encasement. In arguing the demurrers 
offered by the Alabamian the topknot lawyer took 
occasion to refer in an offensive manner to the 
former’s bald head. When he had finished, the 
man from Alabama arose with a slip of paper in 
his hand and addressed the court: 

“Tf your honor please,” said he, with all due 
gravity, “in my native country I am known as 
the poet laureate of Beat——, for my muse some- 
times inspires me to write. My muse has been 
slumbering for some time, but she never deserts 
me in an emergency, and during the remarks made 
by the gentleman a few moments ago she was 
again aroused, and I penned these few lines, 
which, with the permission of the court, by reason 
of their applicability, I will read.” 

“ Certainly,” replied the judge; “let us have 
them, Mr. C——.” 

Turning toward the man with the topknot, he 
read: 

“My head and yours are just alike — 

I can prove it in one minute; 
My head has nothing on the top, 
While yours has nothing in it. 


“ Kind nature made us all alike, 
Except in some small matter; 





In some folk’s head she put true brains — 
In some used only batter. 


* All men can see what I lack here, 
Be I standing still or walking; 
But strangers never see your need 
Until you go to talking. 


* By more than one way may we know 
The beast we call Asinus; 
For when he brays we hear an ass, 
Though both his ears are minus.” 


The merriment which this created in the court- 
room was only equaled by the discomfiture of the 
lawyer with the luxuriant hirsute adornment, and 
the judge appreciated the joke as fully as the rest. 
He sustained the poet laureate’s demurrers, say- 
ing: ** The court must decline to give the reasons 
for its ruling, upon the ground that the sentiment 
contained in the last verse is a little too general to 
authorize taking chances by talking.” 


An incident that is reported to have occurred in 
a Milwaukee court-room will throw some light on 
legal decisions of liquor questions, says Wisconsin 
Bench and Bar. A German saloon-keeper was on 
trial and had been sworn. One of the attorneys 
bc gan to question him: 

“Mr. S . where is your place of business? ” 

“What for you ask me such foolish dings? 
You drinks at my place more as a hundred times.” 

“That has nothing to do with the case, Mr. 
S——. State to the jury where your place of busi- 
ness is.” 

“ De de shury! O shiminy! Every 
shentleman on dis shury has a shring of marks 
on my cellar-door shust like a rail fence! ” 

His honor here interceded in behalf of the coun- 
sel, and in a calm, dignified manner requested wit- 
ness to state the place of his business. 

“Oh, excuse me, your honor; you drinks at my 
blece so many dimes. I dinks you knows fery 
well vere I keeps mine blace.” 


shury! 


> 


Legal Hotes. 


The police commission of Atlanta, Ga., has 
made a rule that policemen must not report for 
duty with toothpicks in their mouths. 

When Lincoln lay ill with the varioloid he told 
his physician he was “ glad that now he had some- 
thing to give which the office-seekers did not 
want.” 

‘The emperor of China is one of the few people 
who are taking no interest in the affair between 
the United States and Spain. The son of heaven 
has troubles of his own. 

The first patent ever granted in the United 
States is believed to have been received by Miss 
Mary Kies, of South Killingly, Conn., in 1809, for 
weaving straw with a thread. 
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Two new law periodicals, Wisconsin Bench and 
Bar, edited by Mrs. Alice S. Blount, and published 
at Milton, Wis., and The Law Student, published 
in Chicago, have made their appearance. 


When Adolph Luetgert, Chicago’s convicted 
wife murderer, gets to the penitentiary at Joliet 
he is to be placed in change of the prison sausage 
factory. It is to be hoped he will do his work 
well, and makes no bones about it. 

The Ohio senate has passed a bill authorizing 
the governor to appoint women notaries public. 
This is probably the extent of the change in the 
political status of women that will be made by the 
present legislature. A bill to repeal the law giv- 
ing them the right to vote in school elections has 
been defeated in the house, and a measure to 
amend the State Constitution so as to permit them 
to vote at all elections was defeated in the senate. 


It is a provision of our courts that a man’s oath 
may be in the form prescribed by his nationality, 
seys the New York Herald. The other day, when 
a Chinese case was called, a live rooster was used 
in order to make the oath binding. That is the 
way they do in China, and there is no reason why 
it should not be done in the same fashion in New 
York. The words of the oath were as follows: 
“ A petition before heaven and earth and the Great 
Spirit. If I accuse wrongfully Won Chin Sen in 
the matter of one hundred dollars from him owing 
to me may I never see China again, or return 
thither. And may my end be like unto that of this 
chicken.” Then the witness seized the rooster, 
and with a deft stroke of a knife cut off its head. 
Whether the bird was afterward utilized as a roast 
we are not informed, but the Chinaman regarded 
the ceremony as a very solemn thing, and he 
probably thereafter told the truth as nearly as 
human nature allows. Moreover, it is effective, 
and what more can we ask? 

The Appellate Division at Albany has recently 
reviewed a libel suit in which the effect of bella- 
donna upon the human vision was considered, 
says the New York Sun. The plaintiff in the 
action was a physician who treated the defendant’s 
daughter for some ailment of the eyes, and in the 
covrse of the treatment administered belladonna. 
The girl subsequently became blind, and her father 
attributed the loss of her eyesight to the unskilful- 
ness of the plaintiff and his ignorance in giving her 
belladonna, and this producing her blindness. The 
dector sued him for libel in publishing statements 
of this purport, and upon the trial a material in- 
quiry was what were the actual effects of admin- 
istering belladonna in like cases. Every medical 
witness testified that belladonna would not, and, 
indeed, could not cause blindness in any person. 
They all agreed that the drug produced a dilation 
of the pupil, accompanied by a partial loss of 
vision, but that this was only temporary, and the 
effect would gradually pass away. The proof on 





this point was so clear and conclusive as to leave 
no doubt in the mind of the Appellate Court that 
the unhappy father was mistaken in holding the 
doctor responsible for the misfortune of his child. 


Louis F. Payn, superintendent of the insurance 
department of the State of New York, has given 
an opinion, in response to a request from New 
York city, to the effect that the provisions of the 
New York State standard policy, which provides 
that a company shall not be liable for loss caused 
directly or indirectly by invasion, cannot be 
waived by fire insurance corporations. On the 
question of public policy in permitting such waiver 
the superintendent says: “ A fire insurance com- 
peny, necessarily, has its risks scattered and its 
business is secured largely by its financial showing, 
repiesenting its capital and surplus. Its policy- 
holders must be considered in their entirety. To 
permit such a corporation to assume a hazard of 
this character might entail upon it such serious 
financial losses at some particular point subject to 
bombardment, a fire following same, as to en- 
danger its financial condition —in fact, to make 
it insolvent. In such an event the policy-holders 
residing in other localities, whose property is not 
subjected to this hazard, would be deprived of that 
reasonable insurance for which they have paid. 
In my judgment the moral hazard at present is a 
sufiicient justification for this department to dis- 
approve of any waiver of the conditions contained 
in lines 31 and 32 of the standard fire policy. The 
authority to insure against damage resulting from 
bombardment, if fire did not ensue, is clearly not 
contemplated by the insurance law of this State 
providing for the organization of fire insurance 
companies, and for the admission to this State of 


companies organized in other States and coun- 
tries.” 


English Rotes. 


Another indication of the fact that crime in Eng- 
land is on the decrease is shown by the announce- 
ment that for the first time in twenty years there 
was no criminal case at Southampton Quarter Ses- 
sions April 9th, though, during the period, the 
population has grown very largely. 


There are few persons that have not looked into 
the dictionary especially for it who know how the 
term “spinster” originated. We often find it in 
Shakespeare and other English classics, but it is 
not always used to define a spinster. This is its 
specific meaning. Its general significance is 
wider. There was an old practice in the years 
agone that a woman should never be married until 
she had spun herself a set of body, table and bed 
linen. It is not difficult to see how easily the term 
became applicable to all unmarried women, and 
finally became a law term and fixed. — Law Times. 
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In the admirable biography of Robert Louis 
Stevenson, in the newly issued volume of the 
“ Dictionary of National Biography,” mention is 
made of the novelist’s legal studies. It was, of 
course, well known that he went through the ordi- 
nary curriculum for call to the Scotch bar, and that 
he was in fact admitted a member of the Faculty 
of Advocates; but perhaps it was less generally 
known till the publication of this biography that he 
spent some time in the office of a well-known firm 
of writers to the signet in Edinburgh with the 
view of qualifying himself for the active work of 
the profession —an aim only rendered impracti- 
cable by the complete breakdown of his health. 
But, although thus debarred from legal practice, 
Stevenson did not forget his law — he expressly 
assures us in one of his essays that he could al- 
ways remember that emphyteusis was not a disease 
nor stillicide a crime! — and, like his great prede- 
cessor Sir Walter, he turned this knowledge to 
excellent account in his 
Times. 


various works. — Law 

Referring to patent actions the Times says: 
“One point of delicacy is rarely touched by the 
critics of the existing system. It must be present 
them all. In some professions a traditional! 
sense of honor prevails to which all must conform, 
or appear to do so, and which prevents open and 
flagrant deviations from rectitude. Among doc- 
tors, for example, there are black sheep; but they 
keep well out of sight. 


to 


Tt is notorious that, even 
in cases in which life and death are at stake, or 
when there happen to be a temptation to speak 
loosely, it is rare to find a doctor giving evidence 
in favor of theories which his brethren would scout 
as manifestly absurd. Could as much be said of 
the testimony of scientific experts in patent ac- 
tions? There may be countries in which such wit- 
nesses never overstate the case and never sell their 
opinion. Ours is not one of them. Many scien- 
tific witnesses who ought to know better have ac- 
quired a very bad habit; they have come to regard 
themselves as advocates —in the witness-box. It 
seems a poor palliation of a real evil to press on 
scientific experts — some do not need that counsel 
—a loftier notion of their functions than befogging 
the judge or finding more or less plausible reasons 
for what they know to be untenable and absurd.” 


a 


HAotes of Recent American Decisions. 


Equity — Laches — Voidable Deed. — A suit by 
a widow and children, who were beneficiaries in a 
testamentary trust, against the grantee of the trus- 
tee, to recover the property conveyed, could not 
be maintained, in the absence of fraud, where the 
sale was voidable, and not void, and the widow and 
children had enjoyed the proceeds thereof for over 
20 years, and had not instituted proceedings to 





avoid the sale until more than three years had 
elapsed since the youngest child became of age, 
and had not offered to return the consideration 
which they received for the land. (McClanahan 
v. Roanoke Iron Co. [Va.], 28 S. E. Rep. 955.) 
Injunction — Railroads — Streets. — An owner 
of land abutting on a street, who owns the fee 
therein, can enjoin the laying of tracks on and 
the use and occupation of such street by a steam 
railroad company, to the practical exclusion of the 
public from the portion so occupied, although the 
company is acting under authority of a municipal 
ordinance, where no compensation to such has 
been ascertained or made, since such use of the 
street is an additional servitude. (Bond v. Penn- 
sylvania Co. [Ill.], 49 N. E. Rep. 545.) 
for Lost Goods. — An 
innkeeper is not liable to one whose hat was stolen 
while he was attending a banquet given at the 
hotel, though he had registered and been assigned 
a room, where the banquet was given by a club, 
and was not furnished to the guests of the house. 
(Amey v. Winchester [N. H.], 39 Atl. Rep. 487.) 
Judgment — Erroneous Judgment Entry.—A 
judgment entered in favor of Joel H. Bailey, Henry 
J. Davis and Elton B. Gifford, composing the firm 
of * Joel J. Davis & Co.,” is not invalid, though 
the firm name was “ Joel J. Bailey & Co.” (Bailey 
v. Crittenden [Tex.], 44 S. W. Rep. 404.) 


Innkeepers — Liability 


Judgment — Foreign Judgments — Validity. — 
A default judgment between citizens of a foreign 
country, rendered by a court of that country hav- 
ing general jurisdiction and jurisdiction of the sub- 
ject matter, is valid and enforceable here, though 
the defendants, being out of that country at the 
time, were not personally served. (Ouseley v. 
Lehigh Valley Trust & Safe Deposit Co., U. S. C. 
C., E. D. [Penn.], 84 Fed. Rep. 602.) 


Mortgages — Defenses — Bona Fide Purchas- 
ers. — That the notary who took the acknowledg- 
ment of a mortgage was disqualified by reason of 
interest cannot be set up in defense to the mort- 
gage in the hands of a bona fide purchaser of the 
notes secured, where there was nothing on the face 
of the instrument, or known to him collaterally, 
to give notice of such infirmity. (Jarvis-Conklin 
Mortgage Trust Co. v. Willhoit, U. S. C. C., E. D. 
[Tenn.], 84 Fed. Rep. 514.) 

apetie3 
Literary Hotes. 


Sir Courtenay Ilbert, K. C. S. L., assistant par- 
liamentary counsel to the treasury, has prepared 
a digest of the statute law relating to the govern- 
ment of India, with historical introduction and 
illustrative documents, bringing up to date the 
consolidating draft of 1873. This important work 
will be published at the Clarendon Press. 
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Communications. 


MISCELLANEOUS COURT REPORTS. 


To the Editor of the Albany Law Journal: 


The following is a copy of a letter which I have 
addressed to the Hon. Robert G. Scherer, miscel- 
laneous court reporter, in the matter of the let- 
ting of the contract for the publication of the 
Miscellaneous Reports: 


A. BLEECKER BANKS. 


Arsany, N. Y., April 28, 1808. 


Hon. Rospert G. ScHerer, Miscellaneous Court 
Reporter: 

Dear S1r. —I wish to call your attention to the 
matter of the Miscellaneous Reports, the bids for 
which contract were submitted to your board yes- 
terday. 

As I stated, the only point that was made for the 
bid of J. B. Lyon, by Mr. Danaher, is one which 
has absolutely no connection or right in the bid 
whatever, and, as far as I can see, and from what 
my counsel tells me, has nothing to do with it. 

The facts of the case are these: Each and every 
one of the judges of all the courts of the State has 
these reports sent by express or mail prepaid, with- 
out any cost whatever. The same is done with 
the Hun Reports and with the New York Court 
of Appeals Reports, and has been done for the 
last five or ten years, so this portion of the bid of 
Mr. Lyon could not be considered as having any- 
thing to do with the bid. 

‘Chapter 508 of the Laws of 1892, one of the laws 
under which these bids were submitted for the 
letting of the contract for the Miscellaneous Re- 
ports, provides that the books that are sent to the 
county shall become a county charge, so that the 
State in this case would not have to pay one 
penny. 

In regard to the other portion of the bid, the 
difference between Mr. Lyon’s and our bids, of 
twenty-five cents a volume in our favor, would 
amount to about $750 a volume, and with four 
volumes a year would be $3,000. For five years it 
would be $15,000. This is the amount that the 
public at large, and lawyers especially, would have 
to lose on this contract. 

As the law itself reads, the books are sent to the 
county clerks and are paid for by the counties. 
There being sixty-two counties in the State, with 
four volumes a year at $1.40 delivered, this would 
make $347.20 per annum, or for five years $1,736. 
We wish to direct your attention to this fact, as 
you will see what the judgment of the profession 
at large will be when this matter is called'to their 
notice. 

As you know, we have been publishing the com- 
bined official series (of which the Miscellaneous 








Report is one) and we are precisely in the position 
that Mr. Lyon is to furnish this combined official 
series, in fact, can do it better, and the non-stop- 
page of it would be assured if the contract was 
awarded to us. 
Yours truly, 
A. BLEECKER BANKS, 
For Banks & Bros 


ee 


May Magazines. 


In Harper’s Magazine for May appears the first 
of a series of articles treating Russia as a militant 
power in the forefront of modern political and 
territorial movements. The value of the series is 
sufficiently indicated by the statement that the 
author is Julian Ralph. “ The Trans-Isthmian 
Problem” is treated by Col. William Ludlow, 
U. S. A., who was the chairman of the first Nica- 
raguan Commission sent out by the United States. 
The second of the notable series of papers by An- 
drew Wilson, M. D., entitled “ Some By-ways oi 
the Brain,” is given, embracing a scientific expla- 
nation of characteristic brain processes as disclosed 
by the latest investigations. Prof. W. T. Hewett 
describes ‘ University Life in the Middle Ages,” 
drawing a vivid picture of the movement which 
gave birth to modern institutions of learning. 


The month of April, 1898, has taken its place in 
American history by the side of the memorable 
Aprils of ’61 and ’65. April indeed has been an 
eventful month this year, and nowhere have its 
dramatic incidents been more ably set forth than 
in the editorial departments of the American 
Monthly Review of Reviews for May. The diplo- 
matic, financial, political, and military phases of 
the Cuban situation are exhaustively reviewed in 
the illustrated “ Progress of the World” and 
* Record of Current Events” down to the out- 
break of hostilities between the United States and 
Spain, while “The War Question in Cartoons” 
and *“ Leading Articles of the Month” 
important side-lights on the discussion. 


throw 


The sketches by Paul Bourget which have at- 
tracted attention as presented in traslation in The 
Living Age. will be followed by one or two de- 
lightful groups of sketches by that other master of 
style, Pierre Loti. These are specially interest- 
ing just now because they relate to Spanish life 
and character. 

In its issue for May 28, The Living Age will be- 
gin the publication of the most striking English 
serial of the year, ‘John Splendid,” by Neil 
Munro, now in course of publication in Black- 
wood’s Magazine. The Living Age has bought 
the right to print this story from the owners of 
the American copyright, and will continue its pub- 
lication in weekly instalments until it is completed. 
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different state of case, and amounted <.bsiantially to a new cause of 
action. The lis pendens which it created cannot be permitted to 
relate back to the commencement of the action so as to affect inter- 
vening rights.” (Stone et al. v. Connolly, 1 Metc. [ Ky.] 652.) 

in Mitford’s Chy. PL, top page 400, the doctrine is thus stated: 
“In most of the cases the indulgence given by the court is allowed to 
the mistakes of parties and with a view to save expense, but when 
an injury may arise to others the indulgence has been more rarely 
granted, and so far as the pendency of a suit can affect others than 
the parties to the suit or strangers, matter brought into a bill by 
amcndment will not have relation to the time of filing the original, 
but the suit will be so far considered as pendent only from the time 
of filing the amendment.” 

In Clarkson v. Morgan’s Devisees et al., 6 Ben Munroe, 452, the 
court, in authorizing a lis peidens only from the:amendment, say: 
“In the case before us, not cnly new matter has been introduced 
into the bill, but new parties and interests, and without whom 
a decree could not at all have been rightfully taken in favor of par- 
tics who were prosecuting the original suit as to any part of the 
land sought to be recovered.” (Jones v. Lusk, 2 Metc. 356.) 


In case cf Dudley v. Price’s Adm., 10 B. Mon. 84, court says: 


“Tf, during the pendency of a suit, any new matter or claim not 
before asserted is set up and relied on by the complainant, the 
defendant has a right to insist upon the benefit of the statute until 
the time that the new claim is presented, because until that time 
there was no /is peudens as to that matter between the parties.” 

When the question of lis pendens arises wpon an amended bill it is 
regarded as an original bill for that purpose. (Hallorn et al. v. 
Trum, 125 Ill. 255.) 

In the case of Wortham v. Boyd, 66 Tex. 401, the case was thus: 
A. filed an original petition against B. and C., claiming to be a 
creditor of D. at the time he fraudulently conveyed to B., his son, 
the land at stake; that C. bought with notice of the fraud, and 
prayed to have both alleged fraudulent conveyances cancelled and 
the land subjected to the payment of her debt against D.C. 
answered avowing good faith on his part in the purchase, but 
admitted that he owed $50 on the purchase. A. then filed supple- 
mental bill admitting C.’s answer, and prayed for a foreclosure of 
the vendor’s lien in A.’s behalf as against C., and the decree was 
had accordingly. One year before the filing of the supplemental 
bill by A., one E. bought the land from C., and the question was 


9 





18 


when the lis pendens commenced in favor of A. The court says: 
“It is a general principle of cquity that one who purchases pend- 
ing a suit in which the title to land or a lien upon it is involved, 
does so subject to the final judgment in the cause, and his title must 
abide the result of the suit, whether he be made a party or not. It 
shares the fate which would have befallen the title had it remained 
in his vendor. But the tithe of the lis pendens purchaser is not 
affected, unless the suit is brought to a successful termination as 
against his vendor. (2 Pom. Eq., § 634.) Should it be ended by 
a dismissal or abandonment by the adverse party, the rights of the 
purchaser remain as if the suit had never been commenced. No 
subsequent suit founded wpon the same cause of action, much less 
one which seeks a different remedy for different reasons against the 
same land, can interfere with his title or bind it by the judgment 
rendered in the cause, unless he is made a party thereto. But the 
abandonment of one cause of action and the adoption of a new one 
by amendment is, in effect, the dismissal of the former suit and the 
commencement of a new one upon a different cause of action. 
* * * A party who buys the property in controversy during the 
progress of the suit under the original pleading is a lis pendens pur- 
chaser only as to the controversy created by them.” The court 
holds that E., “ having bought pending the suit for a cancellation of 
the deed to C., was chargeable with notice that if A. obtained the 
relief sought upon the grounds set forth in her petition her title 
would be divested by the judgment against” C.  E. “was not 
chargeable with motice that A. might withdraw these allegations, 
and substitute others of a wholly different and opposite character, 
and seek to procure a sale of the land for a lien not claimed in his 
original petition.” 

The bringing in of new parties is as to them a new lis pendens, 
and when the statute requires filing of a lis pendens, a new one must 
be filed. The general doctrine, though nowise in doubt in a con- 
clusive case, is not conceded in Ohio. This was a creditor’s suit to 
sell lands in payment of a judgment when there was a decree which 
was reversed and a new trial was awarded. New trial had and judg- 
ment for plaintiff. He then filed supplemental bill, asking that the 
same land be sold topay the judgment. Upon a question whether these 
lands were bound by the lis pendens before the filing of the supple- 
mental bill, the court said: “ It is assumed that, when the right to 
recover in the bill in eavitvy was taken awav by the reversal of the 
judgment, the suit ceased to be pending so far as to bind the prop- 
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erty. We are not satisfied that the position is a sound one. No 
such distinction is to be found in the books. But the doctrine 
seems plain that, by the institution of a suit, the subject of the liti- 
gation is placed beyond the power of the parties to it; that whilst 
the suit continues in court it holds the property to respond to the 
final judgment or decree. The supplemental bill was ingrafted into 
the original bill and became identified with it. The whole was 
a lis pendens, effectually preventing an intermediate alienation. The 
case was approved of in the later case of Gibbon v. Dougherty, 10 
Ohio State, 365. Where, although there was a reversal, yet the 
court held that the object of the suit was homogeneous throughout, 
and the plaintiff's rights were not affected by a reversal for an 
irregularity.” 

The general doctrine as to amendments is thus stated: “ So far as 
the pendency of a suit can affect either the parties to it or strangers, 
matter brought into a bill by amendment will mot have relation to 
the time of filing the origina! bill, but the suit will be so far 
censidered as pendent only from the time of the amendment.” 
(Daniell’s Chy. Pr. 402.) 

In a Tennessee case it was objected that the amended bill con- 
tained no prayer for an attachment. Court held it to be unneces- 
sary, inasmuch as the original bill did, “and the amended bill 
incorporated itself with and became a part of it.” (Wilson vy. Beadle, 
2 Head, 511.) 

In a Michigan case, decided by Cooley, C. J., case was thus: A 
foreclosure suit was brought by A. v. B. and C. on April 14, 1874. 
Dcfendants demurred, and denwrrer overruled March 6, 1875. 
Before other proceedings, and on April 13, 1875, B. conveyed 
undivided half of premises to D. Om May 24, 1875, defend- 
ants answered and C. filed a cross bill. The notice lis pendens 
was filed when the original bill was filed, and none was filed 
on beginning the cross suit. Defense claimed cross suit was an 
original suit, because it introduced other and distinct matters into the 
case ; but court said: “ But C. chose not merely to defeat the original 
suit, but to insist on a foreclosure on its own behalf; and for this 
purpose it was necessary to file a cross bill. This was a further and 
entirely admissible measure of defense, and any one chargeable with 
notice of the suit was chargeable with notice of the cross suit also. 
The cross suit was inseparable from the original; both together 
constituted one cause.” (Kemp v. Mackrell, 3 Atk. 812; Field v. 
Schieffelin, 7 Johns. Chy. 250; Cartwright v. Clark, 4 Met. 104.) 
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“ The fact that affirmative relief was asked py the defendant, by 
the pleading by which in part he made his defense, was unimport- 
ant to this question. Notice of the suit was notice of all which 
properly belonged to it. The notice lis pendens was therefore con- 
structive notice to all the defendants, and charged them with the 
duty of looking after their interests in the case.” (Hall Lumber Co. 
v. Gustin, 54 Mich. 624.) 

A supplemental bill is a mere continuation of the original suit by 
or against a party having or acquiring the interest of the former 
party, and it forms, together with the original bill and the proceed- 
ings under it, but one record. (2 Barb. Chy. Pr. 84, 85; Mit. Chy. 
Pl. 64.) 

A. bought the mortgaged premises pendente lite from B. pending 
a bili to foreclose. Held, that he was bound by the admissions and 
acknowledgments made by B. while owner of the premises; that 
the plaintiff had the right to make him a party to the suit by sup- 
plemental bill; and he having thus been made a party, it was further 
held that he was to all intents and purposes a party to the original 
suit, and had no right to claim that the foreclosure suit was not 
cemmenced as against him until the filing of the supplemental bill. 
(Harrington v. Slade, 22 Barb. 161.) 

If the plaintiff makes the purchaser a party the alienee is bound 
by the previous proceedings to the suit before he was made a party; 
and he comes before the court in the same plight and condition as 
the former party, and is bound by his acts and may be subject to 
the costs of the proceeding from the beginning of the suit. (Mitt. 
Chy. Pl. 68, 74; 1 Atk. 89; 6 Mad. 59; 2 Bligh, 593; 2 Atk. 174; 

farrington v. Slade, 22 Barb. 166.) 

A suit for partition is lis pendens from the time of serving the 
subpoena as to all the interests in the lands as they shall be deter- 
mined in the final decree; and the fact that new parties come in and 
establish a right to part of the interest claimed by the original com- 
plainants gives no ground of complaint to third persons who pur- 
chased after service of the subpoena, and before the new parties 
intervened. (McClaskey v. Barr, 48 Fed. R. 130.) 

In case in the High Court of Chancery, the claim was made that 
aniending the bill puts the original bill out of court, and the pro- 
ceedings are on the amended bill, and a plea to the amended bill 
must be de novo. Lord Bathurst said: “ The original and amended 
bill are but one record; the time of filing the original bill is not 
altered, and it is only amended and written on * * * after 
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a bill is amended, the proceedings are on the amended bill; that is, 
on the original bill so amended. (Vere v. Glynn, 2 Dick. 441.) Or 
stated thus: “ The amended bill is the bill, and therefore, where the 
amendments are not answered, the bill is mot answered.” (O’Grady 
v. Barry et al., 1 Irish Eq. 206.) 

Amendments are now to be taken as part of the original bill, and 
to have the same effect in the ultimate determination of the case as 
if inserted originally. (Hoyt v. Smith, 28 Conn. 466; Hurd et al. v. 
everett, 1 Paige, 124; Walsh v. Smythe, 3 Bland, 20; Carey 
v. Smith, 11 Geo. 539; Bradley v. Dibbrell, 3 Heisk. 522; Hix v. 
Gosling, 1 Lea, 560; Seay v. Ferguson, 1 Tenn. Chy. 291.) 

It has been held that an amendment setting up new matter, and 
filed without leave of court, creates no lis pendens. (Baldwin v. 
J.ove, 2 J. J. Marsh. 490.) 

Where the question of lis pendens arises upon an amended bill it 
is regarded as an original bill for that purpose. (Clarkson et al. v. 
Morgan, 6 B. Mon. 441; Miller v. Sherry, 2 Wall. 237.) 

Of course, it is needless to make any amendments in the plead- 
ings in order to recite purchases pendente lite. No notice need be 
taken of them in any way. 

A lis pendens in an action to rescind an exchange of lands for 
fraud was not dissolved by an amendment of the bill adding other 
specifications of fraud of the same character. (Turner v. Houpt, 
53 N J. Eq. 526.) 


CHAPTER V. 
CLOSE AND BONA FIDE PROSECUTION OF SUIT REQUIRED. 


There must be a close and bona fide prosecution of the suit to bind 
a bona fide purchaser pendente lite by notice. (Walker v. Smallwood, 
Ambler, 676; Sorrell v. Carpenter, 2 P. Wms. 482; Kinsman v. 
Kinsman, 1 Russ. & My. 607; Preston v. Tubbin, 1 Vern. 186; 
Garth v. Ward, 2 Atk. 175; Culpeper v. Aston, 2 Ch. Cas. 115.) 


Lord Redesdale held that although a bill is dismissed, yet a party 
purchasing after the dismissal was a purchaser pendente lite if an 
appeal was afterwards brought in the House of Lords; but Lord St. 
Leonards thought that would be carrying the doctrine too far. 
(Gore v. Stacknole, 1 Dow. 31.) 

An appeal from the final judgment or decree, if perfected and 
prosecuted with due and reasonable celerity, continues the /is 
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pendens in full force, it being but a continuation of the same suit. 
(Washburn v. Van Steenwyk, 32 Minn. 337.) 

But the suing out of a writ of error is a new suit, and the l/is 
pendens does not commence to exist in that case till service of the 
citation or scire facias on the defendant in error. (Ludlow’s Heirs 
v. Kidd’s Exrs. et al., 3 Ohio, 541; Lee County v. Rogers, 7 Wall. 
181; Mulvey v. Gibbons, 87 Ill. 367; Taylor v. Bond, 3 Ohio, 352.) 

Unless the plaintiff prosecute his action diligently, his lien will 
be at an end. A delay of eight years was held tto be an abandon- 
ment, and a diligent subsequent creditor was allowed the priority. 
(Myrick v. Seldon, 36 Barb. 15.) 

But this must be an unusual and unreasonable delay, not merely 
ordinary negligence. (Gossom v. Donaldson, 18 B. Mon. 230.) 

What constitutes unreasonable want of diligence or unusual 
delay must be determined by the peculiar circumstances of each 
case. No rule can be adduced for each case. In a case in Ken- 
tucky suit was commenced to foreclose a mechanic’s lien, on which 
judgment could have been entered at once, the defendant filing 
a full admission of the allegations in the complaint. Three years 
after, the defendant mortgaged the premises to a party having no 
knowledge of the lien or suit, mo decree having been entered. 
Held, the lis pendens was lost. 

“ Full prosecution ” cannot be technically defined; each case must 
depend upon its own circumstances. In Watson v. Wilson, 2 Dana 
(Ky.), 406, the suit was being prosecuted from 1825 to 1828; held 
a good prosecution. In Gossom v. Donaldson, 18 B. Mon. 237, 
a delay of three years held not to vitiate; in Mann v. Roberts, 11 
Lea, 57, a delay of three and one-half years not excusable; in 
Durand v. Lord, 115 Ill. 610, a delay of four years, coupled with false 
statements as to intention to abandon, held to destroy the lis 
pendens. While the lis pendens may be lost by neglecting to prose- 
cute a reasonable excuse for the delay complained of, is always 
available to keep up the lis pendens. (Wickliffe Ex. v. Breckenridge 
Heirs, 1 Bush, 427.) 

A bill was filed and process served in 1840, and case abated by 
death of a party in 1848. The purchase was made three years later, 
and the case was reviewed about eleven years after the purchase, 
and a decree was had one year after that, it being twenty-three 
years after suit brought, fifteen years after the abatement and 
twelve years after the purchase. The apparent laches was excused 
by the wars prevailing at the time, and it was held that the pur- 
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chase made while the suit was in abeyance was made pendente lite, 
and the purchaser was bound and concluded by the decree. But 
where a case was continued from time to time, and was on docket 
from 1842 to 1868, the application of lis pendens failed. (Fox v. 
Reeder, 28 Ohio State, 181.) 

So where the plaintiff had not made proper parties at the outset, 
and unnecessary delay enswed, the lis pendens failed. (Debell v. 
Foxworthy, 9 B. Monroe, 228; Ashley v. Cunningham, 16 Ark. 
168.) 

If an appeal is taken it must be prosecuted diligently. (Gilman 
v. Hamilton, 16 Ill. 225.) 

A delay of five years in the prosecution discharged the lis pendens. 
(Bybee v. Summers, 4 Oregon, 361.) 

A delay of two years, with no step taken, invalidated it. (Petree 
v. Bill, 2 Bush, 62.) 

3ut peculiar circumstances will sometimes enlarge the time, as 
was done in a Kentucky case, where there was a lapse of forty- 
seven years. (Wickliffe Heirs v. Breckenridge Heirs, 1 Bush, 443.) 

And an eighteen years’ delay was excused. (Hunter v. Hopeton, 
4 Macq. 972.) 

The discontinuances, which had accrued, destroyed the lis 
pendens. (County of Lee v. Rogers, 7 Wall. 181.) 

To maintain the benefit cf a lis pendens, it is not necessary that 
the suit should be prosecuted with even ordinary diligence; it can 
be lost only by unreasonable and unusual negligence in its prose- 
cution. (Gossom v. Donaldson, 18 B. Mon. 230.) 

Where a man is to be affected by a pending suit, there must be 
a close and continued prosecution of it. (1 Vern. 286.) In order 
to constitute a litis pendentia there must be a continuance of litis 
contestatio, and something must be done to keep it alive and in 
activity. (1 Russ. & Mylne, 617.) 

Where suit is dismissed, with leave to reinstate, and the party 
reinstates it with reasonable diligence, the lis pendens will be pre- 
served intact; but if it is simply an order to dismiss without more, 
the lis pendcits is lost. (Ferrier v. Buzick, 6 lowa, 258; Harrington 
v. McCullom, 73 Ill. 483.) 

In order to affect a purchaser or encumbrancer with constructive 
notice, the suit must be prosecuted with all reasonable diligence, 
and in good faith, and without unnecessary delay; and neglect to 
do so will relieve a purchaser, without actual notice, from the effect 
of the Jis pendens. (Hammond v. Paxton, 58 Mich. 393; Murray v. 
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Ballou, 1 Johns. Chy. 566; Herrington v. McCullom, 73 Ill. 476; 
Petree v. Bell, 2 Bush, 58; Clarkson v. Morgan, 6 B. Mon. 441; 
Watson v. Wilson, 2 Dana, 406; Price v. McDonald, 1 Md. 403; 
Gikler v. Trimble, 14 Ohio, 323; Trimble v. Boothby, Ib. 10g.) 

The object of the notice is to prevent the party to the litigation 
from alienating the property in dispute so as to affect the rights of 
his opponent, and to bind the property in whose own hands it may 
be with the decree when made in the cause. Hence, if the suit be 
abandoned or no decree made therein, the purchaser is not affected 
by the filing of the notice. (Hammond v. Paxton, supra.) 

li the plaintiff at law was nonsuited or discontinued his suit, or 
if in equity it was dismissed without prejudice or for want of prose- 
cution, although a new suit could be brought in all cases, it could 
not affect a purchaser during the pendency of the first suit. In 
cases of abatement, however, the suit might be continued in chan- 
cery by revivor, or at law in real actions abated by death of a party, 
ard the purchaser still bound by the judgment or decree. (New- 
nian v. Chapman, 2 Rand. 98; Watson v. Wilson, 2 Dana, 408; Her- 
rington v. Herrington, 27 Mo. 560.) 

But there must be no laches in reviving the suit, for a failure to 
revive in a reasonable time results in a suspension of the lis pendens. 
In Kentucky it has been held that one year is a reasonable time. 
A reasonable excuse for the delay complained of is always available 
to preserve the lis pendens. (Trimble v. Boothby, 14 Ohio, 109; 
Sniveley’s Adm. v. Jones, 6 B. Mon. 274; Watson v. Wilson, 
2 Dana, 406; Hull v. Deatly, Adm., 7 Bush, 687; Wickliffe v. Breck- 
enridge, 1 Bush, 443.) 


Bill dismissed without prejudice, with leave to proceed de novo, 
and a new suit immediately brought; held both ways as to continu- 
ance of lis pendens during the hiatus. (Ferrier v. Buzick, 6 Lowa, 
258; Bishop v. Paine, 11 Ves. 200; Clarkson v. Morgan, 6 B. Mon. 
441.) 


CHAPTER VI. 
PARTIES. 


An incumbrancer pendente lite need not be made a party to a suit 
for the foreclosure of a mortgage, and he is not entithed to redeem 
unless under special circumstances. (Cook et al. v. Mancius et al., 
5 Johns. Chy. 89.) 

If a defendant voluntarily assigns his interest in the subject of 





